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The following documents numbered 1 1o 156 were read on (1) these motions by Respondents-
Defendants, Village of Woodbury. New York (hereafter, the =“Village™). Village of Woodbury Board
of Trustees, and Defendant, Gary Thomasberger (collectively hereafter. the =Village Respondents™)
for an order pursuant to scetion 3024(b) ol the Civil Practice Law and Rules striking portions of the
pleadings. and an order pursuant to CPLR 7804(D and 3211¢(a)(1). (aX2), (a}(3). (a)(5) and {a)(7)
dismissing the Verified Petition-Complaint (hereafter, the “Petition™), and (2) the merits of the
Petition as against all Respondents-Defendants and the answering' Delendants:

Notice of Petition - Petition - Exhibits - Alfirmation -

Allidavits - 1:xhibits - Memorandunm of Law 1 -30
Notice of Motion {Village Respondents) - Affirmation -

‘Iixhibits - Alfidavits - Exhibits - Answer and

Objections in Point of Law (Village Respondents) -

Memorandum of Law 31 -46
Verificd Answer and Affirmative Delensces

(Defendant. Town of Woodbury, New York) -

Objections in Point of Law - AlTirmation -

Fxhibits 47 - 61
Reply Aflirmation (Petitioners-Plaintills) - Exhibits -

Memorandum of Taw (in reply and support of

Petition and opposition to motion of

Village Respondents) - Bxhibits - Affidavit 62 - 71
Reply Athirmation (Village Respondents) - Aflidavits -

Memorandum ol Law (in reply and support ol

motion of Village Respondents) - Exhibit 72-76
Certitied Joint "T'ranscript of the Record ol the

Procecdings (hereafler. the "Record™) 77 - 149
Supplemental Aftirmation (Petitioners-Plaintiffs) -

FExhibits - Aflidavit 150-153
Supplemental Affidavit (Village Respondents) - Exhibit -

Allidavil 154-150

Upon consideration of the foregoing, and for the foilowing reasons. the Court will treat the
pleadings, motions and submissions as motions for summary judgment. and the Petition is granted

in part and denied in part as follows;

Defendant. Village of Woodbury Planning Board. is not among the partics who made
the instant motions. but is among the partics named in the Answer and Objections in Point off
Law served and {iled by the Village Respondents.

2
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IFactual and Procedural Backeround

Defendant, Town of Woodbury. New York (hereafter, the =Town™). is a municipality located
in the County of Orange.  In 2004, the Town commenceed the comprehensive planning process
pursuant (o its authority under article 16 of the Town Law. The Town Bowrd of the Town of
Woodbury (hereafter. “Town Board™) declared itselt lead agencey for the purpose of conducting an
environmental review under article 8 of the Environmental Conservation law (also known as the
State Environmental Quality Review Act [herealler, “SEQRA™ ). and engaged Saratoga Associates
to perform anafyses and studies. and prepare a drall comprehensive plan for the Town Board to
consider. Saratoga Associates prepared and {forwarded to the Town Board a Dralt Comprehensive
Plan for the Town dated Qctober 14, 2005 (hercalier., the *Town DCP™)(Exhibit 3 in the Record).
Saratoga Associates also prepared and forwarded to the Town Board a Dralt Generie Environmental
Impact Statement dated October 31, 2003 (herealler. the 2003 DOGEIST W Exhibit 4 in the Recordy,
concerning potential environmental impacts associated with the Town DCP. In December 2005,
the Town Board forwarded the Town DCP and 2005 DGEIS to the Orange County Planning
Department for review (hercaller “the Planning Department™) |

In August 20006, before the Town Board completed its SEQRA review, the Village of
Woodbury (hereafter the ~Village™) was incorporated as a separate municipality. the boundaries off
which are coterminous with the houndaries of the Town except [or those portions of the Town that
fall within the Village of Tlarriman. In June 2007, the Village agreed to assume the Town's zoning
and planning functions within the Village’s boundaries. including the comprehensive planning
process begun in 2004, Respondent-Dedendant. Village of Woodbury Board of Trustees (herealter,
the ~Village Board™). adopted the Town DOP and designated the Village as lead ageney in place of
the Town Board tor the puipose of conducting the SEQRA review. Saratoga Associales prepared
and forwarded to the Village Board a Dralt Comprehensive Plan for the Village (herealter. the
“Village DCP™)(1:xhibit 4 to the Petition).  In November 2008, [ollowing public hearing and
comment on the Vilkage DCP. the Village Board designated the adoption thereof as a 'Fype | action
and issucd a positive declaration under SEQRA. thereby mandating the preparation of an

environmental impact statement.

"l
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On April 30. 2009. the Village Board accepted a Preliminary Dralt Generic BEnvironmenial
Impact Statement (hereafter, =2009 DGEIS™)(ixhibit 26 in the Record). concerning  potential
environmental impacts associated with the Village DCP and proposed amendments to the Village
zoning law (hercalter. “Zoning Amendments™). On January 26. 2010, the Village Board issued a
Pasitive Declaration (1ixhibit 38 in the Record). OnVebruary 16. 2010, the Village Board submitted
the Village DCP” and proposed Zoning Amendments to the Planning Department. On February 23,
2010, the Village Board commenced a public hearing that was continued to March 9. 2010, then
followed by a public comment period.

On duly 27, 20100 before the Vitlage completed its SEQRA review, the Village Board
declared nsell” lead agencey and issued a full environmental assessment form in connection with
another proposal to amend the Village zoning law (Full Environmental Asscssment Form | herealdier,
“LEAFT|(Iixhibit 1T to the Petition). The proposed set ol amendments contemplated in the AL
would add to the zoning Jaw the definition ol a “place of worship.” regulations concerning the use
of land for a place of worship and the designation of districts in which said use would be permitted
“by special permit and site plan approval of’ the Planning Board™ (see Village of Woodbury, Local
Law No. 1 ol 20103 1xhibit 13 1o the Petition). The proposal also included amendments o the
soning map (see Village ol Woodbury, Introductory Law No. 20 20100 Exhibit 7 to the Petition),
This proposed set oFamendiments was referred to as the “Religious and Use Local | aw™ (hercatier.
“REULLY s see EAF at 1), On September 28, 2010, the Village Board issucd a notiee that it had
determined that enactment of the RILULL would not have a significant adverse impacet on the
environment (see Negative Declaration [hereaflter, "RIEULL/Neg Dee™ | ) EXhibit47 in the Record).

Another proposal belore the Village Board was the addition to the zoning law of the
definition of “ridge preservation view corridor.” the designation of *all arcas with a natural clevation

above mean sea level of 600 feet .. . as eritical environmental arcas™ pursuant to the Stte

Lovironmental Quality Review Act™ and restrictions and standards concerning the development of

land loeated in any such area within the Village (see Village of Woodbury. Introductory Local Law
No. 1 of 2010y} Exhibit 7 to the Petition at 13, 16-17). This proposcd set ol amendments was
relerred 1o as the Ridge Preservation Overlay District (herealter. “RPOD™: see Petition at <6).

Neither the EALF nor the REULT/Neg Dee include any reference to the RPOID.

b
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On January 25. 2011, Turner Miller Group submitted to the Village a final generic
environmental impact statement, concerning potential environmental impacts associated with the
Village DCP and proposed amendments (o the Village zoning faw (see Village off Woodbury
Comprehensive Plan Update And Associated Zoning Amendments Final Generie Fnvironmental
Impact Statement [hercalter, "2011 FGEIS™])(Exhibit 51 in the Record). A public hearing was held
on March 22, 201 1. then followed by a public comment period. Revisions to the 2011 FGELS were
submitted to the Village on April 26,2011, On May 10,2011 the Village Board accepted the 2011
FGEIS as complete.,

On June 14,2011 inter alia. the Village Board adopted (1) a findings staterment based on the
2001 FGEIS and “concluded that all identified envirommental impacts of the proposed Action will
be avoided or minimized to the greatest extent practicable.” (2 the comprehensive plan (herealier,
“Village CP™) and. (3) the amendments to the voning law and zoning map associated with the
Village CP including the Zoning Amendments. the RIULL and the RPOD which amendments
were identified as “Local Law 3 of 201 1" and “Local Law 4 of 201 1." respectively (see minutes of
the Village Board Meeting held at Town Hall on June 14, 201 1at 6:30 PM. [herealter, =6/14/11
Resolutton™| }Exhibit 63 in the Record). The instant special proceeding/action was commenced by
filing the Notice of Petition. Petition and supporting papers with the Orange County Clerk on
October 14, 2011,

Petitioner-Plaintill. Village of Kiryas Jocl (herealter. “VOKI™). is 1 municipal corporation
in the Town of Monroc located adjacent to the western boundaries of the Village. and is alleged to
also own property located within the Village within the R-2A zoning district {(see Petition at %12).

Petitioner-PlainGit. Abraham Wieder therealter. " Wicder™). is the Mayor of VOKI (see Petition at

915). Petitioner-PlaintifT. Gedalye Szegedin (hereafter. “Szegedin®), is the Village Administrator
and Village Clerk of VORI (see Petition at§16). Petitioner-Plaintiffs. Moses Goldstein (hereafier.
~Goldstein™). Jacob Freund (hercafter. “Freund ™). Samuel Landau Cherealter. ~“Landau™) and Jacob
Reisman (hereafler. “Reisman™). are Trustees of VOKU (see Petition at §917-20h. VOKI. Wieder.

Svegedin. Goldstein. Freund, Landau and Reisman will collectively be referred to hereafter as VOKI

3

The RPODY is codilied as scetion 310-13. in the Village of Woodbury Zoning Code

{hereafter. “Village Code™).
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or the "VOKJ Petitioners.™

Petitioner-Plaintiff. Rosc Ungar. owns property and is a resident of the Village (see Petition
at 422). and Petitioners. David Ungar and Moses Witriol. are residents of the Village (see Petition
at 1923.24). Rose Ungar. David Ungar and Moses Witriol (collectively hercalter, the “Individual
Petitioners™) are members ol the Hasidic Jewish community. Petitioner-Plaintifil Atkins Brothers
Associates. 1LC therealler, “Atking™) is a domestic limited liability company and owns property
focated within the Village within the R-2A voning district (see Petition at 926). and Petitioners.
Amaron Realty Associates. Inc. (herealter. “Amazon™), Burdock Realty Associales. Ine. (herealier.
“Burdock™). Commandcer Realty Associates. Inc. (herealier. “Commandeer™) and Diligent Realty
Associales, Inc. (herealler. =Diligent™), are domestic business corporations and own real property
located within the Village within the R-2A zoning district (see Petition at §927-30).  Atkins,
Amazon, Burdock., Commandeer zmd'DiIigcm (collectively hercafler. the “Corporate Petitioners™)
desire (o construct on their propertics a development(s) suitable tor residents of the Hasidic Jewish
community.

There is a large. expanding Hasidic Jewish community located within VORI near its border
with the Village. Petiioners stale that in order to comply with the tenets of their religion. members
ol their community are prohibited from using vehicles on the Sabbath and Jewish holy davs. and
consequently reside inareas with integrated schools. synagogues, shuls. mik vas. and other religious
facilitics that residents can reach on foot. Petitioners also point out that because Tasidie Jewish
communities are congregational by nature and individual families tend to be large. residents of such
communities require imulti-family housing with individual units that can accommodate cight or more
people. Petitioners atlege that the enactments at issuc prohibit the construction anywhere in the
Village and particularly in the geographic arcas near its border with VOKI - of'such high-density.
multi-family, and walkable developments. thereby cffectively, if not intentionally. discriminating
against and violating the rights of members of VOKIT and the greater [asidic Jewish community.

The Petition pleads cighteen causes of action. In the [irst and sccond causes of action
Petitoners-Plaintitls chercadler, “Petitioners™y seek reliel pursuant o CPLR article 78 fora judgmem
annulling the Village CP and the Zoning Amendments alleging that the Village Board faiied to

comply with SEQRA in adopting them (hereafier. the “SEQRA Claims™). In the remaining causes

O
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ol action Petitioners seek reliel pursuant o CPLR 3001 fora judgment declaring the Village CP and
Zoming Amendments. the RPOD and the REULL. invalid as allegedly unconstitutional or othernwisce
in contravention of state or lederal law,

On August 9. 2012, the Town served upon Petitioners an answer to the Petition {(see Verified
Answer and Allirmative Defenses 1o Verified Petition and Complaint  [herealter. the “Town
Answer” |, with supporting papers and allidavit of service). The Village Respondents interposed the
instant motions by notice of motion dated August 27, 2012 L on which date the Villape Respondents
and Defendant, Village of Woodbury Planning Board (hereafter, “Planning Board™). also served
upon Petitioners an answer to the Petition (see Answer and Objections in Point of Law [herealter.
the “Village Answer™|, with supporting papers and aftidavit of service). On October 16, 2012,
Petitioners served upon all movants and answering partics an alfirmation in opposition to the instant
maotions and reply Lo the answers (see Reply AlTirmation o Robert 8. Roshorough 1V, with alTidavit
ol service). On October 26, 20120 the Village Respondents served upon Petitioners an aflirmation
i reply to Petitioners™ opposition to the instant motions  (see Reply Allirmation of John G.
Stepanovich. with atfidavit of service).

The Petition and motions were deemed fully submitted on November 18, 20130 upon
submission of atfirmations and affidavits in response to the Court’s direetive (see Petitioners’
Aflfirmation ol Michael G. Sterthous {hereafter. “Sterthous Affirmation™]. with affidavit of service,
and Village Respondents” Atlidavil of Kristen O Donnell hereafter. O Donnell Atlidavit™]. with

aflidavit ol service).*

“In the instant matter, Petitioners seek judgments pursuant to both article 78 and seetion
3001 of the CPLR, The Village Respondents cleeted to respond to the Petition by
simultancously serving and [iling both a Motion to Dismiss under CPLR 3211(a)(1). (2). (3), (5)
and (7). and an Answer. Beceause this response was arguably prohibited by CPLR 7804([). on
October 31, 2012, during a conference call with the Par(’s court attorney-reteree. the partics
agreed that this Court should deem the matter {ully submitted and determine it on its merits and
that. in doing so. the Court would consider all papers submitted in support of, opposition to and
reply to the Petition as well as the Village's dismissal motion.
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Discussion

The standard for determining a fully submitted article 78 proceeding is the same as that for
summary judgment in a plenary action (see Matter of Ber v Sclvvartzreich, 204 AD2d 441 443
[2d Dept 1994]). “requiring the court o decide the matter “upon the pleadings. papers and
admissions to the extent that no triable issues of lact are raised™ (CPLR JOY[b] other internal
citations onitted |y Meter of Kere v Black, 35 AD3A 82,86 | 1st Dept 2008]). Inahvbrid artiele 78
proceeding/declaratory judgment action, cach portion is governed by separate procedural rules and
the court may not use the same summary procedure to determine a cause ol action for declaratory
judament (see Matier of 24 Franklin Ave. R I Corp. v Heaship ("Heaship T, 74 AD3d 980, 980-
981 |2d Dept 2010): Merter of 24 Franklin Ave. R Corpoy Heaship, 101 ADA 1034 {2d Dept
2012 Jelarifying on appeal alter remittal, that the determination ol a plea for an order declaring a
local law invalid is governed by the procedural rules for a plenary action. and not an article 78
proceeding. regardless of the alleged grounds ol such invalidity ). Conscquently. determination ol
Petitioners” declaratory judgment causes of action is governed by the procedural rules applicable to
plenary actions generally.

Flowever. pursuantto CPLR 321 1) wlhether or not issue has been joined. the court, alter
adeguate notice to the parties. may treat the motion [made under 321 1{a) or (b)Y} as 1 motion tor
summary judgment.”™ A court need not provide notice ol its intent where the dismissal motion “was
made alter issue had been joined. and the parties clearly charted a summary judgment course by
laying bare their proof and submitting documentary evidence and evidentiary alfidavits™ {see
Happer v McCollim. 65 ADD3d 669. 670 [2d Dept 2009 (internal citations omitted): see afso Hamler
ar Willowe Creek Dev, Co., LLC v Northeast Land Dev, Corp.. 64 AD3d 85,99 |2d Dept 20094 /v
dismissed 13 NY3d 900 {2009]. Here, the Village Answer was filed simultancously with the
Village's Motion to Dismiss and, on October 31, 20120 the Village Respondents agreed to a
summary disposition ol the entire proceeding/action. T'herctore, the Court determined itappropriaie
1o treat the Village Respondents™ motion to dismiss. and the Town’s Answer and submissions i
support thereol. as motions for summary judgment on the declaratory judgment causes of action as

well.
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[Indeed. while the Village Respondents had not sought summary judgiment in their notice off
motion, Petitioners had alleged in opposition to the Village's motion that it should be treated —as
one for summary judgment pursuant to CPLR 3211 (¢) and 3212" (see Reply Aflirmation ol Robert
5. Rosborough IV at 43). to which the Village Respondents had objected but stated, should this
Court wish to consider Summary Judgment, it is to the | Village Respondents| to whom Summary
Judgment should be granted™ (see Memorandum of Law In Reply to Petitioners Opposition to the
Motion by Respondents at 3). The Town did not make a lormal motion to dismiss. but the (irst three
of the four affirmative defenses pled in the Town's Answer could have been raised in such a motion
under CPLR 3211 7). (3) and (3). respectively, and the Town also agreed Lo a summary
disposition of the entire proceeding/action. by dismissal or otherwise, based on such alfirmeative
defenses.”

Thus. issue had been joined when the Village™s formal motion and belore the Town's de
facto motion 1o dismiss were made. and all ol the parties agreed that the merits ol the entire maiter
should be determined on their submissions. Those submissions consist of attorney allinmations,
witness altidavits, legal memoranda and extensive documentary evidence. including the Record of
the administrative and legislative proceedings and cnactments at issue. Upon consideration ol all
of said submissions. the Court has determined that there are no issues ol [act. only issues ol law
which the parties fully bricled and argued. Therelore. the parties have clearly charted o summary
Judgment course and it is appropriate for the Court ta treat their pleadings. dismissal motions and
submissions as motions lor summary judgment without prior notice of its intent (see & 1 Afgl. &
Parking Corp. v Flushing Phunbing Suppl- Co.0 68 AD3A 920, 923 [2d Dept 2009, iy denied 15

NY3d 702 12010]: Haopper v MeCollum, 65 A3 at 670).

Although the Town's Answer alieges that “Defendant hereby demands a hearing as to
the disputed issues of fact raised herein™ (Town™s Answer at §1060). that demand relers only Lo
Petitioners™ article 78 claims. To the extent that the Town’s Answer purports to demand a
hearing or trial on Petitioners” claims for “declaratory relief pursuant to CPLR § 410 and Axticle
40 of the CPLR™ (ied). the demand is unavailing because the procedural rules in article 40,
including section 410, eovern special proceedings. not plenary actions for declaratory judgment
(see Heaship 1. supra). ht any cvent, both demands were superceded by the October 31, 2012

agreemeit,

G
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The First and Sccond Causes ol Action

In the first cause of action. Petitioners contend that the Village Board failed in several
respects “to strictly comply with SEQRA procedural mandates™ (see Petition at 32). In the second
cause ol action. Petitioners contend that the Village Board failed in several respects “to strictly
comply with SEQRA substantive mandaltes™ (/. at 35). The Respondents-Delendants contend that

the Petitioners lack standing to assert a challenge under SEQRAL
Standing

To establish standing to challenge administrative action. a petitioner must demonstrate that
as a result of such action it would sustain a dircet injury which is within the zone of interests
promoted or protected by the statutary provision pursuant (o which the action was undertaken. and
that the harm the petitioner will sulter from such injury is different in some way from that sutlered
by the public at large ( see Saciery of Plastics Indus.. Ine v Cownty of Suffolk, TINY2A 761 772775
[1991]). Consequently. to establish standing to maintain a clabm under SEQRAL a petitioner must
demonstrate that the injury he, she or it has sustained or may sustain is “environmental™ in nature
(see Mutter of Mobil il Corp. v Svracuse Indus. Dev. Agency, 76 NY2d 428, 433 [1990].

Anowner ol property that is the subject of'a zoning change enacted in purported comphance
with SEQRA is presumed to have sustained an environmental injury and to have sullered harm
different [rom that suffered by the public at large (see Metier of Har Enters. v Town of Brookhaver.
TANY2d 524, 528-329 | 1989 |; wee afso Land Master Montg 1 11.C v Town of Montgomery. 13 Misc
3d 870. 876 [Sup CL Orange County 2006} [holding that petitioners had standing to maintain
SEFQRA challenge to adoption of comprehensive plan and related zoning laws. by virtue of their
status as property owners subject 1o the challenged zoning changes™|. affed 54 ADIAH08 [2d Dept
20081, affd 11 NY3d 864 [2008]). An owner of property unaffected by the zoning change is not
entitled to the presumption (see Matter of Assn. for a Better Long Is. v New York Staie Dept. of

Favil Conservation, 97 AD3d 1083, 1086 [3d Dept 2012|. fv granted 20 NY3d 852 [2012]).

10
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Respondents argue that by their terms. neither the Village CP nor the Zoning Amendments change
the zoning of any of the propertics of which the Individual Petitioners or Corporate Petitioners are
owners or residents. Thus. the Respondents assert that the Individual Petitioners and Corporation
Petitioners are not entitled to this presumption.

However, a petitioner whose property is located in close proximity to the site ol the project
to which the challenged action relates is the beneliciary ol a different presumption 1o wit, that it
is adversely alTeeted thereby  and. accordingly, need notallepe aspecific. or non-public. harm (see
Matier of Long Islutid Pine Barrens Socy. v Planning Bd of the Tovwn of Brookhaven. 213 AlX2d
484, 485 [2d Dept 1995y, In response o this Courl’s directive, Petitioners and the Village
Respondents have submitted maps depicting the geopraphic locations of the properties within the
boundaries of the Village that arc owned by the Individual Petitioners and the Corporate Petitioners.
and the distances ofthose properties [rom the nearest parecel affected by the Zoning Amendments and
the RIPOD (see Sterthous Aflirmation, lixhibits 1 and 2. and O"Donnell Alfidavit, lixhibit A). Based
upon said submissions. Petitioners have established that the propertics owned by the Individual
Petitioners and the Corporate Petitioners ave sufTiciently close in proximity to parcels affeeted by the
Zoning Amendments and the RPOD for them to benefit [rom the presumption that they are adversely
affected by those enactments. Therefore, the Individual Petitioners and the Corporate Petitioners
have standing to maintain the first and second causes of action.

With regard to VOKI's  standing to maintain the SEQRA Claims. it is clear that “la)
municipality is limited to asserting rights that are its own and is not permitted to assert the collective
individual rights olits residents™ (Aetrer of VL of Chestin Ridue v Tovwn of Reanapo. 45 X33d 74,
91 |2d Dept 2007 (internad citations omitted). appeat dismissed, 12NY3d 793 20091 13 NY3d 817
[2010]). Thus. to have standing 1o challenge its neighbor's [ailure w comply with SEQRA. a
municipal entity must articulate a specilic municipal interest in the potential environmental impacts
of the action at issue. which interest can be established in several ways (icdat 91).

A municipality mav have a specific municipal interest based upon the same considerations
and principles upon which a member of the public would have standing (fd.. at 86). Therefore. in
its capacity as an owner of property, a municipality may have the same standing and is subject o
the same burdens “us an|y other| interested property owner facing injury in fact ™ (see Matter of

Cownne of Orange v Vil of Kirvas Joel, 44 ADAd 765, 707 | 2d Dept 2007]). In the Petition.
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Petittoners adlege that. like the Individual Petitioners and the Corporate Petitioners. VORI owns
property in the Village (see Petition at $12). However. on the Record before this Court. Petitioners
have not identified the property owned by VORI located in the Village and/or in close proximity
to any parcels affected by the enactments challenged in this proceeding. "Therelore. VORI has not
demonstrated entitlement 1o the benefit of the ovwnership presumption or the close proximity
presumplion.

Aside from standing based on ownership, a municipality that is an “involved ageney™ within
the meaning of 6 NYCRR 617.2(s) has a specific municipal interest sufTicient of itsell 1o conler
standing to challenge compliance with SEQRA (see Chestnut Ridge v Runmapo. 45 AD3d at 91-92).
VORI was not identified as an involved agency during the environmental review that culminated
in the adoption ol the Village CP and the Zoning Amendments, Petitioners have not alleged that
VOKI should have been so identified but have alleged that it is an “interested ageney™ within the
meaning of 6 NYCRR 617.2(1). Generally. “interested ageney™ status is not sulticient ol iisell to
confer standing under SEQRA (see Chestizut Ridge v Ramapao. 43 AD3d at 86) | holding that the right
of a neighboring municipality that is an “interested ageney.”™ but not an “invoelved ageney.” to

challenge a SEQRA determination is the same but no greater than that ofany other interested party ).

Hlowever. a municipality has standing under SEQRA where the potentiz] environmental
impacts of the challenged action may adversely aflect the ability of that municipality to provide or
maintain public facilities or services (see Matier of Toven of Coevmans v City of Afhaimy. 284 AD2d
830. 833 |3d Dept 2001)). or when necessary “to protect fits] unique governmental authority to
detine {its] community character™ (Chestrut Ridge. 45 AlI3d at 93-95; see ulso Villuge of Pomonea
v Town of Ramapo, 94 AD3A 1103, 1105-1106 |2d Dept 2012]). Here. Petitioners allege that the
failure of the Village CP and Zoning Amendments to provide for adequate  high-density. multi-
family. walkable developments within the Village™s borders will compel members of the Hasidie
Jewish community who might have resided in such developments o settle instead in VORI thereby
overburdening its public facilitics. Petitioners Turther argue that standing 1s necessary (o protect
VOKI's unique governmental authority to define its community characier. This Court agrees.
VOKI. an interested party. has standing under SEQRA to maintain the challenge which may

adversely affect its ability 1o provide or maintain public facilities or services (see Matier of Tovwn of
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Coeymans v City of Athanv. 284 AD2d 830, 833 J3d Dept 2001]) and to protect its unique
governmental anthority to defline its community character (see Chestnut Ridve. 45 AD3d al 93-95;
see also Village of Pomona v Toven of Ramapo, 94 A1D3d 1103, 1105-11006 |2d Dept 20121).

Therefore. VOKU has standing to maintain the lirst and second causes of action,

The Meritg ol the First Cause ol Action

In the first cause of action. Petitioners contend that the Village CP and the Zoning
Amendments “must be dectared null and void™ (see Petition at §140) because the Village Board
farled to Strictly Comply with SEQRA Procedural Mandates™ (7. at 32).

As the Court ol Appeals has said:

The mandate that agencies implement SEQRA’s procedural

mechanisms to the “fullest extent possible™ reflects the Legiskature™s

view that the substance ol SEQRA cannot be achieved without its

procedure,  and  that  departures  from  SEQRA'S  procedural

mechanisms thwart the purposes ol ihe statute. Thus, 1t 1s clear that

strict. nol substantial, compliance is required.
(Matter of King v Saraioga Couniy Bd, of Supervisors. 83 NY2d 341,347 | 1996]; see also Muatter
of Buker v Villuge of Fimsford. 70 AD3d 181, 189-190 [2d Dept 2009] (holding that ~]l]iteral
compliance with bath the Tetter and spirit of SEQRA L. L is required ™).

The Village Board failed tostrictly comply with SEQRAs procedural mechanisms. Pursuant
10 6 NYCURR o617.06¢a). “(1) [{Tor Type | actions. a tull KA. 00 must be used to determine the
significance of such actions. The project sponsor must complete Part 1 of the full BAF 0. The
lead agencey is responsible lor preparing Part 2 and, as needed. Part 377 Pursuant to 6 NYCRR
617.7(b). *lor all Type 1. .. actions the lead ageney making a determination of significance must
[.among other things.| (2) review the EAY . the eriteria contained in subdivision (¢) of this seetion
and any other supporting information to identify the relevant areas of environmental concern.™ eis
undisputed that no AT was used to determine the significance of the Village CP or the Zoning
Amendments. Consequently. the Village Board also could nothave reviewed an EAL in making said
determination. Therefore, the Village Board tailed o strictly comply with cither ol those procedurat
mechanisms.

An action approved or undertaken without such strict compliance must be annulied (sece
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Muatter of New York City Coalition to End Lead Poisoning v Falfone, 100 NY2d 337, 348 [2003|;
Meutter of Yellonr Lantern Kampground v Cortlunevitte, 279 AD2d 6. 12 [3d Dept 20007).
Therefore. the {irst cause ol action secking annulment of the Village CP and Zoning Amendments

15 oranted.

The Merits ol the Sceond Cause of Action

In the second causce of action. Petitioners contend. inter alia. that the Village CP and the
Zoning Amendments “must be deelared null and void™ (vee Petition at §157). because “the Village
Board failed to take the requisite SEQRA hard look™ (ied at 35).

Upon a claim that an ageney determination does not satisfy SEQRA substantively. a court
“may review the record to determine whether the agency identified the relevant arcas of
environmental coneern, took a “hard look ™ at them. and made a “reasoned claboration” of the basis
lor its determination {source of quoted language and other internal citations omitted)” (Madter of
Jackson v New York Stare Creban Dev. Corp. 07 NY 20 400,117 [1986]). 1 the record establishes
that ““the agency has lailed to take the required hard look .. L it action will be annulled as arbitrary
and capricious™ (Metter of Trov Sund & Gravel Co. v Town of Nassan, 82 AD3d 1377, 1378 [3d
Pept 2011 ).

The Village Board lailed to [ulill its obligation as lead agency to take a hard look at the
relevant areas of environmental concern. Pursuant 1o 6 NYCRR 617.9(h)(5). ~all draft {15 must
include . . . (v} a deseription and evaluation ol the range of reasonable aliernatives to the action that
arc [easible. considering the objectives and capabilities of the project sponsor|. including] the no
action alternative.”™  Literal compliance with this requirement is mandated (see Matier of Rye
Tovwn ' King Civie Assno v Tovwn of Rye, 82 AD2A 4740 480-48112d Dept 198 by, uppreal dismissed 56
NY2d 308 11982 Thus. a fead ageney “must consider a reasonable range of aliernatives to the
specific project™ under review (Maner of Towen of Devden v Tompkine Couniy Bd. of
Representenives, TS NY2d 331,334 [1991]), and a discussion of such alternatives must be included

in the drall EIS (see Webster Assoc. v Town of Webster, 59 NY2d 220.227-228 [ 1983 [holding that

failure w include discussion of alternatives in draft EIS was not cured simply by including the

discussion in the {inal IS
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The 2009 DGEIS includes a discussion of what it terms. the “HIGHER DENSITY
ALTERNATIVE™ (2009 DGEIS at 4.1, and the "NO ACTION ALTERNATIVIES (id. at 4.5). The
Higher Density Alternative discussion assumes development as of right of “two dwelling units per
acre” in all areas that would have been classitied R2-A and R3-A under the proposed Zoning
Amends. which “would result in approximately 4.000 dwelling units more than might oceur under
current planned density (900 v. 5.000)™ (/d. at4.1). However. the 2009 DGLIS does not include any
discussion indicating that the Village Board considered other feasible alternatives  such as, for
example, higher density development within R2-A and/or R3-A zoning districts by special use
permitorthe ereation ol smaller higher density. as ol right zoning districts located within or adjacent
to the proposcd boundarices of the planned R2-A or R3-A districts. Such omiission estublishes that
the Village Board lailed 1o take the required hard look. Therefore. the sceond cause ol action

seeking annulment ot the Village CP and Zoning Amendments is granted.

The Third Cause of Action

it the third cause of action. Petitioners allege that the Village CI and the Village Board™s
adoption thereof violate section 7-722 of the Village Law beeause it =wholly fails to consider the

cincluding the Village's Hasidic Jewish population™ (see

needs ol all residents of |the Village
Petition atY171). Pursuant to article 7 of the Village Law. village boards of trustees are empowered
to regulate by local laws the use of land within their borders [ [or the purpose of promoting the
healthe salety. maorals. or the general welfare of the community™ (see Village Law 7-700). Included
therein is the power to prepare and adopt a village comprehensive plan (see Village Law 7-722[ 1),
but a village is not required to do so (see Village Law 7-722[1[|h]). Thus. Pctitioners™ contention
that the Village CP violates section 7-722 is without statutory support (see Mc Gann v Inc. Vil of
Ofd Westhury. 256 AD2d 55600 557 | 2d Dept 1998]). Therefore. while annulment of the Village CP

is warranted on other grounds as set forth herein. the third cause of action is denied.

The Fourth Causc of Action

In the Tourth cause of action. Petitioners contend that the Village CP and the Zonig
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Amendments constitule unconstitutional exclusionary zoning {see Petition at §201). In support of
this claim, Petitioners allege that the Village CP and Zoning Amendments prohibit members of the
Hasidic Jewish community [rom residing in the Village: in other words. because members of the
community are required by the tenets of their religion to reside in high-density. multi-family.
walkable developments, the Village's Tailure to zone land located near its border with VOIKIJ to
permit such developments as of right is exclusionary.

The test for determining whether a local faw. or other action undertaken pursuant to the
powers bestowed under Village Law article 7 constitutes unconstitutional exclusionary zoningis{1)
whether the municipality has provided a properly balanced and well ordered plan {or the community.
and (2) whether consideration was given to regional housing needs and requirements (see Berensorn
v Town of New Castleo 38 NY2d 102, TIO-111 [1975]). A zoning ordinance enacted for a
statutorily permitted purpose will be invalidated only it is demonstrated that itactually was enacted
for an improper purpose or il it was enacted without giving proper regard 1o locul and regional
housing needs and has an exclusionary elleet”™ (Robert I Kurzius, fne. v incorporated Vil of Upper
Brookvifle. 31 NY2d 338, 345 | 1984 ).

On the Record before this Court, Petitioners have demonstrated that the Village CP and/or
the Zoning Amendments has the cffect of exclusionary zoning. While neither document contains
any language or provision expressly prohibiting members of the Hasidic Jewish community from
residing in the Village, it is ¢lear that il such was not enacted for an improper purposc. the Villuge
CP and the Zoning Amendments were enacted without giving proper regard o local and regional
housing needs ol the Tasidic Jewish community and will have an exclusionary cifect (see Rohert
F. Kurzius, Ince. v Incorporated Vil of Upper Brookville. 51 NY2d 338 al 345: sec also AHeny Town
of N. Hempstead, 103 AD2d 144 1 2d Dept 1984 [holding that durational residency requircment for
proposed alTordable senior citizen housing district, and comments made by town ofticials in suppon
thereot. evineed an actual purpose to improperly exclude non-resident senior citizens ol fow and
moderate income|. appeal withdrawn 63 NY2d 944 [ 1984 ). Notably. no zoning for high density.
multi-family housing is proposed in the westernmost part ol the Village. bordering VOKI. While
a municipality is not required to permit affordable housing in every zoning district or geographical
arca within its borders. and the failure to do so within any particular area or distriet does not in itself

constitule an exclusionary zoning practice (see Asian Americans for Fyualityy Koeh, T2NY 2121,

16
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33-134 [1988]: Suffolk hmerreligious Coulition on Hous. v Tovenn of Brookheaven, 176 AD2d 930,
037-93812d Dept 1991 ). v denied 8O NY2d 757 | 1992, the Village CP and Zoning Amendments
would eliminate high density. multi-lamily zoning (rom the arca in question (see Continented Bldy.
Co. v Town of No Safem. 211 AD2d 88, 92-93 |3d Dept 1995], appead dismissed. Iv denied. 86
NY2d818 {1995]| holding that zoning ordinance that drastically reduced arca in which multi-family
development would be permitted actually was enacted for exclusionary purposce|).

Respondents™ argument that sinee the majority ofthe Village's land mass has been zoned for
single family residences on large lots betore the incorporation of both the Village and VORI, the
Village CP and Zoning Amendments is not exclusionary is unavailing (see Lasd Muster Monig |1,
LLC v Town of Montgomery, 13 Misc3d 870. 878 |Sup Ct. Orange County 2006][holding, that
comprehensive plan and zoning ordinances were exclusionary on their face because the climination
of dedicated multi-lamily districts contemplated therein “constitute a marked departure from the
prior zoning structure™}). While the majority ofthe Village's land mass is zoned for single family
residenees on large lots, high density. muli-family development is permitted in the Workloree
Flousing Overlay District.” which encompasses the Light Commercial and FHamlet Business districts.
which are located in and around the two hamlets, and the Transit Village Zoning District.” Thus. the
Village CP and Zoning Amendments constitute o departure fram the prior zoning structure which
permits high density. multi-family development (see Land Muaster Montg [ 11O v Town of
Meontgeamerv, 13 Mise3d al 878).

Further. Respondents did not provide a properly balanced and well ordered plan for the
community to satisty the first prong of the test set lorth in Berenson (see Bereason v Town of New
Castle. 38 NY2d at 110-111). Morcover, even il the lirst prong of the Berenson test was met. it has
not been shown that the Village Board considered regional housing needs and requirements.
Petitioners cite several documents. including: the Orange County Comprehiensive Plan thereatter.
the ~OCCP™(:xhibit 19 to the Petition), A Three-Countv Regional Tlousing Needs dssessment:
Orange. Dutchess und Ulster Counties 2006 to 2020 (herealter, the =3-County Study™ X Exhibit 9 to

the Petition). and the Southeast Orange County Land Use Studv (herealter. the “SOCLUS™(:xhibit

* The Workloree Housing Overlay District is codified as Village Code 310-31.2.
® The Transit Village Zoning Distriet is codilied as Village Code 310-31.3.

17
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14 to the Petition). Such studies and analyses may constitute evidence informing a court’s
determination ofwhether regional housing needs have been considered (see. e.g.. Norifi Shore Unir.
Universalist Socv. v ncorporated Vil of Upper Brookville. 11O AD2d 123, 126-128 | 2d Dept 1985]:
AllenvTovenof N Hermpstead 103 AD2d R TE9 ) 2d Dept 1984, The crux of cach ol the studies
and analyses is that there is a regional alfordable housing shortage which would be best addressed
by increasing multi-family development in and around the region’s eities, village centers. hamloets

and transportation centers,  Therclore, the fourth cause of action is granted.

The Fifth Cause ol Action

In the fifth cause of action. Petitioners contend that the RPOD is ultra vires and must be
annulled because the restrictions imposced thereby are not substantially related (o the public health.
safety or wellare (see Petition at 9215). Villages are authorized to enact zoning laws (see Village
Law 7-700: Statute of Local Governments 10[6]). “Additionally, scetion TOCTHGDGa1 1) ol the
Municipal Home Rule Law gives . .. villages the power to enact local laws for the "protection and
enhancement ol [their| physical and visual enviconment.™ (facorporated Vil of Nvack v Davrop Vil .
78 NY2d 500, 505 [1991]). Thus. “the csthetic enhancement of a particular arca™ within a
municipality is a legitimate governmental objective ol a zoning law (Muarrer of Cromwell v Ferrier,
19 NY2d 263, 269 | 1967]). A zoning law will not be annulled as ultra vires il it bears a reasonable
relationship to a legitimate governmental objective (see Marcus Assocs. v Tovwn of Huntington, 45
NY2d 501. 306-508 [ 1970]).

The stated purpose of the RPOD is to preserve and protect the “ridgelines and hitltops
[which| form a scenie background 1o the developed arcas ol the Village. softening the visual impact
of buildings and piving o the Villnge a natural and rural atmosphere™ (see Village Code 310-
F30ANTH. The Record belore this Court establishes that the RPOD bears a reasonable relationship
1o a legitimate governmental objective and its stated purposc. The RPOTY is directly related to said
objcctive as itapplics only to buildings which may become part of the scenic background™ because
they are located above a certain clevation on ridgelines and hilltops (¢f ¢.g.. Russell v Town of
Pittsford. 94 AD2d 410, 413-414 [4h Dept 1983 ]| holding that ordinance requiring street peddiers

to be in constant motion bore no reasonable relationship to stated purpose of alleviating traftic

18
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congestion. .. and preserving the town’s aesthetics™]). Therelore. the fifth cause o action is deniced.

The Sixth Cause ol Action

In the sixth cause of action. Petitioners contend that the RPOD must be annulled as
unconstitutionally vague (see Petition at §234). “A statute can be impermissibly vague for cither
of two independent reasons. First. if it fails o provide people of ordinary intelligence a reasonable
opportunity 1o understand what conduct it prohibits. Sccond. if it autborivzes or even encourages
arbitrary and discriminatory enforcement™ (il v Colorado, 330 US 703732 |1 2000|: see also Town
of Islip v Caviglic, 141 AD2d 148, 163 12d Dept 1988, affed 73 NY2d 544 1989] Jappiving, such
“a lwo-part analysis™]). As azoning ordinance, the RPOD carries a presumption ol constitutionality
and Petitioners bear the burden ol proof beyond a reasonable doubt in rebutting that presumpiion
(see North Shore Unit. Universalist Socy. v Incorporated Vil. of Upper Brookvifle. 110 AD2d at
124). Morcover, “it s incumbent upon the courts “to avold interpreting a statute ina way that would
render it unconstitutional if such a construction can be avoided and to uphold the Tegislation i any
urcertainty about its validity exists™ (Adliemee of Am. Insurers v Cho, 77 NY2d 57358511991 ]: see
also Astoria Fed Sev. & Loan Assa v State, 222 AD2d 36, 45 [2d Dept 1996]). In the Record
betore this Court. Petitioners have not satisfied their burden.

Onits laee. the RPOD provides people ol ordinary intelligence with arcasonable opportunity
to understand what it prohibits. Pursuam to Village Code 310-13013)1). “ftjhe ool of any
development in an arca having a natural clevation above sea level of 600 leet. to the maximum
practical extent, shall not be visible from any designated ridge preservation view corridor, as delined
herein. or such structures shail blend into the hillside.™ Ridge preservation view corridor is delined
as “[tlhose stute and county roadways designated on the Zoning Map from which development at
clevation of 600 feet or higher along ridges and hillsides is visible™ (Village Code 310-2{ By
Subscctions 310-13(BY2) through (4) impose restrictions on building materials and roof slopes Tor
visible structures in order that they satisly the requivement that they blend into the hillside
Subsections 310-13(B)3) imposcs restrictions on the cutting and removal aftrees that may be visible
from a view corridor,

These provisions set out the criteria by which a person secking o build & structure may
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determine whether any part of said structure would fall within the RPOID™s proscriptions.  The
language is objective (¢f. e.g.. People v New York Trap Rock Corp.. 57T NY2d 371, 381 | 1982
[holding that subjective terms used in noise ordinance did not provide adequate notice o Fthe conduct
prohibited thereby [y and speciiic (¢f, e.g. Russell v Tovwr of Pittsford. 94 AD2d 4100414 -h Dept
1983] [holding that street peddlers ordinance was also impermissibly vague because phrase used to
describe prohibited conduct was “subject to various interpretations™]). Petitioners complain that the
RPOD fails “to clearly identify the properties in [the Village| that are actually subjeet to its
restrictions.”™  (Petition at §234). llowever. in combination with the Zoning Map. the RPOD
provides points {rom which the operative views may be ascertained and the visibility ol polential
structures may be calculated with respect (o any property located in the village. While the RPOD
could have been better drafied.’. the possibility that compliance may require some elfort on the part
ol an applicant does not render a zoning ordinance impermissibly vague (see Clemenis v Villuge of
Morristonn 298 AD2A 777778 | 3d Dept 2002 | [holding that the challenging party bears the burden
of demonstrating that he could not have understood the statutory language]).

The RPOD does not authorize or encourage arbitrary and discriminatory enloreement.
Village Code 310-13(C) sets out the eriteria which the Planning Board must consider =[i|n making
its decision regarding the visibility and compatibility of proposed structures™ (see Village Code 310-
13[CI1]-]4]). Inconjunction with the precise restrictions and standards impaoscd by subscetion 310-
13(1B3). these eriteria efTeetively eliminate the risk of arbitrary or discriminatory enlorcement (¢f. e. 9.,
People v New York Trap Rock Corp.. 57 NY2d 371, 381[1982] |holding that “|o]verall. . . . the
pervasive nature of its catchall elfect™ made noise ordinance “a ready candidate  for ad hoc and
discriminatory enlorcement™|; Bakery Sulvage Corp. v Cinvof Buffalo, 175 AIX2d 608,610 | 4th Depl
1991] |holding that offensive odor ordinance lacked adequate enforcement standards despite
cnumerated criteria because ot imprecise detinition”™ of prohibited conduct].

Therefore. Petitioners have failed to satisly their burden of proof to rebut the presumption
of’ constitutionality of the RPOID beyvond a reasonable doubt by demonstrating that on its face. itis

impermissibly vague. Therefore, while annulled on other grounds as set forth hercin. the sixth cause

For example. Village Code 310-13(13) 1) does not indicate un elevation point above a view corridor
from which visibility is 1o be caleulated ( see, e, Cunnev v Board of Trustees of Viltage of Grand Piew, MY, 000 F3d
612,621 {2d Cir 2001 [holding that view-obstruction ordinance did not provide adequate notice because, among other
defects, it failed 1o describe clevation point from wihich the height of a building must be measured|}).

20
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of action is denied.

The Seventh Cause of Action

In the seventh cause of action, Petitioners contend that the RPOD must be annulled because
regulation of the seenic views trom the New York Staie Thruway and State Route 32 is preempied
by section 349-hb of the lighway Law® (see Petition at $4238-243). Tocal governments “cannot
adopt laws that are inconsistent with the Constitution or with any general faw of the State”™
(Uncorpaoraied Vil of Nvack v Daviop Vil Inc.. 78 NY2d at 305). “Thus. the power of local
governments to enact laws is subjecet to the fundamental Timitation of the preemption doctrine.
Broadly speaking. State preemption occurs in one of two ways - {irst. when a local government
adopts a law that dircctly conflicts with a State statute and sccond. when a local government
legislates in a ficld for which the State Legislature has assumed full regulatory responsibility™ (/0/7.
Rest. Corp. v Cigy of New York, 96 NY2d 91, 95 [2001 || internal citations omitted]).

The RPOD docs not dircetly conflict with the Scenic Byways Program.  ~[Clonilict
preemption occurs when a local law prohibits what a state law explicitly allows, or when a state law
prohibits what a Tocal Taw explicitly allows™ (AMatier of Clhyvick v Mudver. 8 A13d 161, 168 | 2d
Dept 2010]). There is nothing that the Scenic Byways Program or the RPOD explicitly adlow which
is prohibited by the other, The Scenic Byways Program is concerned with the condition. appearance
and esthetic value ol the highways that comprise certain portions of the State highway system ..
the roadways themself”  and the rights-of~way attendant thereto: there is no memtion ol ridgetines
or hilltops that may be near or which could be viewed (rom said highways (sce Highway Law §349-
aa). Arguably, the structural proscriptions imposcd by the RPOD would be implicitly allowed by
Highway Law §349-bb because the State statute is silent as to the specilic subjects ot those
proscriptions, “However, the mere fact that the Legislature’s silence appears to allow an act that a
local law prohibits does not automatically invoke the preemption doetrine™ (Maiter of Clnvick v

Maulvey. 81 AD3d at 168).

* Secction 349-bb is part ol article X1I-C ol the [ighway Law. also known as the New
York State Scenic Byways Program (hereafier, the “Scenic Byways Program™).
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The RPOD is not concerned with a lield in which the State Legislature has assumed [ull

regulatory responsibility,
Field precmaption applics under any ol three ditferent scenarios. st an express
statement in the state statute explicitly avers that it preempis all local laws on the
same subject matter. Second. a deelaration of stale policy cvinces the intent of the
Legislature to preempt local laws on the same subject matter. And third. the
Legislatire’s enactment ol a comprehensive and detailed regulatory scheme in an
arca in controversy 1s deemed to demonstrate an intent to preempt local laws.,

tled.. 81 AD3d at 169-170 linternal citations omitted|).

The instant situation does not {all into any of the three scenarios. There is no express
statement 1 Highway Law article XI1-C explicitly averring that the Scenie Byways Program
preempts any local law. there is no declaration ol State policy in article XIE-C evineing such an
intent, and the State egislature has not enacted a regulatory scheme that would demonstrate such
an intent. According to Highway Law §349-aa. the legislative intent in establishing the Scenie
Byways Program is “to puide and coardinate the activities of state agencies. local governments and
not-for-prolit organizations in order 1o create a comprehensive program that will better serve the
public interest.”™ But the interests served by the program ereated thereby do not entail the views of
ridgelines and hillsides located within the boundaries of local municipalitics ( see generally 1 lighway
Faw §349-aa). In other words. the Scenic Byways Program and the RPOID are not cancerned with
the same subject matiter. Nor is the RPOD preempted because the roadways from which the visibility
of structures regulated thereby is caleulated include State highways (see 1L Rest. Corp. v Ciiy of
New York. 96 NY2d 91,97 [ 2001 |[{ holding that “State statutes do not necessarily preempt local laws
having only a “tangential® impact on the State™s interests™]).

In sum. the RPOD doces not conflict with and ix not otherwise preempted by Highway Law
§349-bb or the Scenice Byways Program. Therelore, although annulled on other grounds as set torth

herein. the seventh cause ol action 1s denied.

The Fishth Cause of Action

In the cighth cause of action. Petitioners contend that the Village CP. RLULL and Zoning

Amendments must be annulled beeause in adopting them, the Village Board did not comply with the
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provisions of sections 2391 and 239-m of the General Municipal Law (see Petition at 94253-261).
The purpose of thase provisions is (o bring pertinent inter-community and county-wide planning.
zoning, site plan and subdivision considerations to the atlention of neighboring municipalities and
agencies having jurisdiction™ (General Municipal Law §239-112). In furtherance of said purpose.
a village that is considering such an action . and “which is located in a county which has a county
planning ageney . . . shall. before taking final action . .. . |refer the same 10 such county planning
ageney” (General Municipal Law §239-m|2]). The county planning agencey “shall have thirty days
alier receipt ol a full statement of such proposed action. or such longer period as may have been
agreed upon . .|, [ report dts recommendations to the relerring body™ (General Municipal Taw
§239-m|4{|b]). “Within thirly dayvs alter {Inal action. the refering body shall file a report of'the final
action it has taken with the county planning ageney™ (General Municipal Law §239-mj6]). The
failure to comply with the referral provisions ol said statutes is a jurisdictional defeet that renders
the action taken invalid (see Matter of Irnafex Constr. Realty Corp. v City of Glen Cove, 256 AD2d
3360338 [2d Dept 19980,

ftis undisputed that the Village DCP. RLULL and Zoning Amcendments constituted proposed
actions as to which referral ta the Planning Department was required and that the Village Board
referred the Village DOP and Zoning Amendments o the Planning Department. Petitioners alleay
that the Village Board did not refoer the RLULLL that the referral upon which the Planning
Department reported its recommendations did not constitute a “full statement ol such proposced
action|s]™ as that term is defined in section 239-m(1)c¢). and that the Village Board did not file a
report of its Iinal actions with the Planning Department.

It is established in the Record that the referral complied with General Municipal Faw §239-
m. Nor was the Village Board required 1o make an additional referral after recciving the Planning
Department’s response; the Planning Department did not identify any problems with the proposed
actions or recommend any measures that might be taken to comply therewith and there were no post-
response revisions 1o any af the proposed actions that rendered them so substantially different than
were embraced within and reflected by the original relerral, as 1o require a second referral (see
Matter of Benson Paint Realty Corp. v Tovwn of £ Heampton, 62 AD3d 989992 | 2d Dept 2009, /v
disniissed 13 NY3d 788 12009, A sceond referral was not required because the original referral

and the Planning Department’s review  and response arguably satislied the statutory purpose of
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General Municipal Faw 239-1 and 239-m,

However. Respondents do not contravene Petitioners ™ allegations that the Village Board did
not file with the Planning Department a timely report ol its final actions as required under General
Municipal Law 239-m{6). and there is no evidence that such a report was cever liled. Therefore, the

cighth cause ol action is granted.

The Ninth Cause ol Action

In the ninth cause ol action, Petitioners contend that the Zoning Amendments must be
annulled because. *ufpon information and beliel’ the Village Board substantially revised the Zoning
Amendments less than seven days prior to their final passage and. therefore, it violated the
procedural saleguards of the Municipal Home Rule Taw™ (Petition at §266). Pursuant to section
20(4) of the Municipal Home Rule Law. “Injo local law shall be passed until it shall have been in
its tinal form and either (1) upon the desks or table ol the members at least seven calendar days ..
Jrior to its final passage. or (b) mailed 1o cach ol them . . . at least ten calendar days . L . prior Lo its
final passape™ (vee alvo Muiter of Carpenier v Laube. 109 AD3d 1018 [2d Dept 20131y However.
the Record does not contain sulficient information to substantiate Petitioners™ contention that the
Village Board violated the seven-day requirement (cf. Muiter of Tyvier v Niagra County Legislature.
175 AD2d 676 [4th Dept 1991]). Therefore, although annulled on other grounds as set forth herein.
the ninth cause of action is denied.

The Twellih, Thirteenth and Fourteenth Causes of Action

In the twellth, thirtcenth and tourtecnth causes of action. Petitioners contend that the REULL
must be annulled because (1) it unlawfully delegates legislative power to the Planning Board
(Petition at J4300-307),(2) violates the rights of the Individual Petitioners and Corporate Petitioners
to duce process ol Taw (Petition at 99309-310) and. (3) is unconstitutionally vague (Petition at 49320~
323). The RLULL carrics a presumption of constitutionality and Petitioners bear the burden of prool’

beyond a reasonable doubt in rebutting that presumption (see North Shore Unit. Universalist Socy.

v incorparated Vil of Upper Brookville, 110 AD2d at 124).

74



3/20/2014 12:12 PM 25BOCA-GWFAX -> 15184877777 Page 26 of 30

Pursuant to the RLULL. a place of worship is a special permit use subject to minimum arca
and setback requirements set forth in the table entitled “Special Permit and Site Plan Approval by
Planning Board™ in cach of the schedules of zoning districts to which the RLULL applics, and the

2]

ge appears in the Village Code as a footnote o those requirements:

b=

following langua

The Planning Board shall have discretion 1o waive any numbcer ol
these requirements to the extent necessary il certain requiremeni(s)
phices o substantial burden on the religious exercise ol a person,

religious assembly or institution.”

The gravamen of Petitioners™ allegations in support of these couses of action 1s that the
RLULIL delegates to the Planning Board power to grant variances from the zoning laws. which
power it could lTawlully delegate only to a zoning board ol appeuls, and that the “substantial burden™
criteria pursuant to which such determinations are to be made is both insuflicient to limit the
Planning Board™s discretion and fails to provide potential applicants with a reasonable opportunity
to know the circumstances under which the waiver provision will be applicd. The Record does not
indicate whether any of the Petitioners submitted a site plan or applied for a special use permit or
a variance o build a place ol worship in the Village.  Tlowever, =a legal challenge to a local
government’s delegation olits land usc regulatory powers to an administrative agency may properly
be reviewed betore the complaining party has sought reliel (rom the ageney™ (Tovew of Islip v Zalak.
165 AD2d 83,97 12d Dept 1991 ).

The legislature ol a local government may lawlully delegate certain of its powers 1o an

administrative body so long as | s|tandards arc provided which, thongh stated in general terms are

capable of a reasonable application and arce sufficient to limit and define the [body's| discretionary
powers™ (Mutter of Alve v Dasster. 278 AD 975 [2d Dept 1951]. affd 303 NY 878 {1952]). And
“the legislative body has considerable latitude in determining the reasonable and practical point of
generality in adopting a standard for administrative action™ (Mearter of Big Apple Food Feadors”

Assne v Street Vendor Review Paned. 90 NY2d 402, 407 [1997]). A village board of trustees is

“ A place of worship is defined as | af building designed or adapted [or use by a religious
organization for conducting lformal religious services or religious assembly on o repular busis.”
Village Code 310-2. Petitioners contend that the minimuin area and setback requirements lor the
siting of such structures ctlectively prohibit the use thercof within the tenets of the Hasidic
Jewish religion.

12
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empowered 1o authorize a planning board “to review and approve, approve with modifications or
disapprove site plans™ (Village Law §7-725-a]2]) and “to grant special use permits™ (Villuge Law
7-8§725-b|2]). A village board ol trustees is also cmpowered o authorize a planning board o “waive
any requirements for the approval. approval with moditications or disapproval of site plans™ (Village
Law §7-725-a]5]) and —special use permits™ (Village Law §7-725-b| 5| Nasee also Toven of Islip v
Zulik, 165 A1D2d at 97-99 | holding that local government may lawfully delepate to a planning board
the power lo grant arca variances|).

Any waiver ol requirements by a planning board to which a village government has delegated
such powers may be exercised only “in the event any such requirements are found not to be requisite
in the interest of the public health, satety or general wellare or inappropriate to a particular site plan™
(Village Law §725-a]5]) or “special use permit™ (Village Law §725-b3|): see. e.g.. Tovwa of Islip
v Zetlak. 163 AD2d at 98-99: Dur-Bewrr Realiv Coo v Citv of Ultica, 57T AD2d 51256 [<4h Dept 1977,
affd 44 NY2d 1002 | 19781, Protection of the rights of its citizenry (o the tree exercise ol religion
1s @ legitimate purpose of a local government (see, e.g., Corporation of Presiding Bishop of Church
of Jesus Christ of Latter-Day Sis. v Amoys, 483 U.S. 327, 335 [1987]) (holding that it 1s a
permissible legislative purpose w alleviate significant governmental interlerence with the ability of
religious organizations to define and carry out their religious missions™). On its face. the language
utilized in the RLULL deseribes a lawlul delegation of powers that doces not offend due process (see
Brighionian Nursing Home v Daines. 21 NY3d 5370, 575-579 |2013]). and is not unconstitutionally
vague. Therefore, although annulled on other grounds as sct {orth herein. the twellth, thirteenth and

towrteenth causes of action are denied.

The Tenth, Ldeventh and Uifteenth through Vighteenth Causes of Action

1n the tenth cause of action. Petitioners contend that the Village CP and Zoning Amendments

must be annulled because they have imposed a substantial burden on the religious exercise ol the

Individual Petitioners and the Corporate Petitioners and Woodbury™s Hasidic Jewish population
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? 1n the cleventh

(Petition at 4276) in vielation of section 2000 ce(a) of the United States Code.!
cause of action Petitioners contend that the RLULL must be annulled because as a result ol said law
“Hasidic Jewish religious assemblies, institutions or structures will either be totally excluded from
the Village or will be unreasonably limited within the Village™ (Petition at 4288). in violation of 42
USCA § 2000ce (by3). In the filteenth through cighteenth causes ol action Petitioners contend that
the Village CP, RLULL and Zoning Amendments must be annulled because they violate Petitioners”
rights to equal protection {Petition at Y4336, 360). free exercise ol religion (Petition at 4350). and
due process (Petition at 4378). The gravamen of Petitioners™ allegations in support of these causes
of action is that the filure 1o create multi-lamily districts in which would be permitied as ol right
the development of communitics of sufficient residential density needed to satis{y the unique needs
ol the Hasidic Jewish community  mcluding the siting of places of worship within such
communities -- effectively prohibits or makes it prohibitively difTicult for members ol the Hasidic
Jewish community to live and worship in the Village in a manner consistent with their religious
beliets.

The analysis under REUIPA tracks that ol'the United States Supreme Court under the First
Amendment. so that a land use regulation violates RLUIPA where it is determined that it violaies
the Free Lxercise Clause (see Chabad Luboaviceh of Litehifield Counney Borough of Litehfield. 853
I Supp 2d 2140 22210 Conn 2012, Thus, a determination that the Village CPL RV and Zoning
Amendments violate RI.UIPA necessarily entails an interpretation that renders said cnactments
unconstitutional.

in light ol the tact that the Court has addressed those causes of action seeking annulment on
non-constitutional grounds of the enactments at issue herein. the Court declines o address the claims
raised in the tenth. cleventh and fificenth through cighteenth causes of action at this time. withowt

prejudice to a renewal of such claims should subscquent litigation ensuc.

Accordingly. for the forcgoing reasons. it is hereby

" Section 2000¢c s part of chapter 21C of the United States Code., otherwise known as
the Religious Land Usc and Institutionalized Persons Act (hereafier, "RLUIPA™).
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ORDIERED and ARJUDGED that the Petition 1s granted to the extent that the tirst. second.
lourth, and cighth causes of action wre granted. and the third. [, sixth. seventh. ninth. twelith.
thirtecnth and fourtcenth causes ol action are denied: and it is [urther

ORDERED and ADJUDGED that in view of the foregoing. this Court need not reach a
determination with respect (o the remaining cuusc.:; ol action: and it is

ORDERED and ADIUDGED that the Resolution dated June 14, 2011, of the Village Board
of the Villagé of Woodbury. adopting the Comprehensive Plan for the Village o Woodbury., is
annulled. and the Comprehensive Plan for the Village ol Woodbury adopted pursuant thereto is
declared void and unenforceable; and it is {urther

ORDERED and ADJUDGED that the Resolution dated June 14,2011, of the Village Board
of the Village of Waoodbury. adopting Local Law 3 of 201 L. consisting of amendments to Chapter
310 of the Village Code of the Village ol Woodbury, is annulled, and the amendments adopted
pursuant thereto. with the exeeption of the amendments adopted und codified as scction 310-13 of
the Village Code of the Village of Woodbury (otherwise known as the Ridge Prescervation Overlay
District). are declared void and unenloreeable and. itis (urther

ORDERED and ADJUDGIED that the Resolution dated Junie 14,201 1. of the Village Board
ofthe Village ol Woodbury, adopting Local Law 4 o 201 1. consisting of amendiments to the Zoning
Map of the Village of Woodbury. is annulled, and the amendments adopted pursuant thereto. with
the exception of the amendments adopted and codified as seetion 310-13 of' the Village Code of the
Village ot Woodbury (otherwise known as the Ridge Preservation Overlay District). are declared

void and unenforceahle.
The Toregoing constitutes the decision. order and judgment ol the Court.

Duted: White Plains. New York
March 19. 2014 ’ ENTER: \

|

HON FRANCIS A. NICOLAI
Justice of the Supreme Court

bergr (o Jowtor
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WHITEMAN OSTLERMAN & HANNAL LLLP
Artorneys for Petitioners - Plaintiffs

One Commeree Plaza

Albany. New York 12260

Attn: Michael G. Sterthous, 2sq.

STEPANOVICH LAW. PLLC
Autorneys for Respondents-Defendunts,
Filluge of Woadbury, Village of Woodbury
Board of Trustees. Village of Woodbury
Planning Board and Gary Thomasherger
516 Baylor Court

Wyngate Business Park-Greebrier
Chesapeake. Virginia 23320

Atn: John G. Stepanovich, Esq.

CATANIA. MAHON. MILLIGRAM & RIDER. PLLC
Attorneys jor Defendant. Town of Woodbury

One Corwin Court

P.O. Box 1479

Newburgh, New York 12550

Attn: Joseph G, Me Kay. I<sg.





